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If you speak French

In many cases, you have the right to government
services and legal proceedings in French, including
hearings before French-speaking decision-makers.

If you have a legal problem, you can ask a lawyer
or a community legal clinic about your French
language rights.

Sivous parlez francais

Il existe de nombreuses situations ou vous avez
droit a des services gouvernementaux et a des
procédures juridiques en frangais. Ainsi, vous
pouvez avoir droit a ce qu’une audience a laquelle
vous étes partie soit tenue devant un décideur qui
parle francais.

Si vous avez un probléme juridique, vous pouvez
demander a un avocat ou a un intervenant d’une
clinique juridique communautaire de vous informer
des droits linguistiques liés au fait de parler francais.



There are three kinds of Power of

Attorney in Ontario:

® General Power of Attorney for
Property,

® Continuing Power of Attorney for
Property, and

® Power of Attorney for Personal Care.

This publication is about Continuing
Power of Attorney for Property.

Power of Attorney for Personal Care is
discussed in a separate publication. See the
back cover for more information.

What is a Power of Attorney?

A Power of Attorney is a legal document that gives
someone else the power to act on your behalf. This
person is called your “attorney”. In Canada the word
“attorney” usually does not mean lawyer, as it does
in the United States.

You can give someone a Power of Attorney for
Property if you want them to help you manage

your finances, or you are worried about becoming
unable to manage them. You can also give a Power of
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Attorney for Property for a limited time. For example,
if you plan to be out of the country for a while, you
might want someone else to manage your property
only while you are away. “Property” includes your
money, your home if you own one, and anything else
you own.

What powers will my attorney for
property have?

Unless you limit your attorney’s authority, they can do
almost anything with your property that you could
do. However, your attorney cannot make or change
your will, or give a new Power of Attorney on

your behalf.

Your attorney can act for you in financial dealings,
such as banking, signing cheques, buying or selling
real estate, and buying consumer goods.

A Power of Attorney for Property does not let your
attorney make decisions about your personal care.
For example, your attorney cannot decide where
you will live, or the medical care you will receive. To
name someone to make these decisions if the need
arises, you must give that person a Power of Attorney
for Personal Care.
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What is a General Power of Attorney
for Property?

A General Power of Attorney for Property is a legal
document that lets your attorney manage your
finances and property only while you are mentally
capable. If you become mentally incapable of
managing your property, the General Power of
Attorney for Property ends and your attorney can no
longer act for you.

This type of Power of Attorney is usually used in
business or for short-term temporary reasons. Since
the laws about this were changed in 1996, most
people who want to make a Power of Attorney for
Property make a Continuing Power of Attorney for
Property instead.

What is a Continuing Power of
Attorney for Property?

A Continuing Power of Attorney for Property lets your
attorney go on acting for you if you become mentally
incapable of managing your property. To be valid for
this purpose, the document must either be called a
Continuing Power of Attorney, or state that it gives
your attorney the power to continue acting for you if
you become mentally incapable.
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I made a Power of Attorney for my
property before the law changed. Do I
need a new Power of Attorney?

Maybe not. If you made a valid Power of Attorney
before the law changed on March 29, 1996, it

is probably still valid. However, check that your
attorney is still willing and able to act for you if it
becomes necessary. Also check that the document
says that your attorney can continue to act for you if
you become mentally incapable of managing

your property.

When does a Continuing Power of
Attorney for Property take effect?

It takes effect as soon as it is signed and witnessed,
unless you state in the document that you want it to
take effect at a later date. For example, if you want it
to take effect only if you later become incapable of
managing your finances, ask your lawyer to help you
make this clear.

Power of Attorney documents are often kept in a safe
place to use only in the event of mental incapacity at
a later date.
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Can anyone give a Continuing Power
of Attorney for Property?

You can give a valid Continuing Power of Attorney
for Property if you are at least 18 years of age and
mentally capable of doing so.

Mental capacity in this case means you must:

v know what property you have and its
approximate value,

v/ be aware of your obligations to the people
who depend on you financially,

v’ know what you are giving your attorney the
authority to do,

v/ know that your attorney is required to account
for the decisions they make about your

property,
v/ know that, as long as you are mentally

capable, you can revoke (cancel) this Power of
Attorney,

¢/ understand that if your attorney does not
manage your property well its value may
decrease, and

¢’ understand that there is always a chance that
your attorney could misuse their authority.
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Note: Even if you are incapable of managing
your property, you may be capable of giving
a Continuing Power of Attorney. For example,
you may not remember how much your
monthly pension cheque is, but you may
know that you get one and that you want your
daughter to handle it.

CanIappoint anyone as my attorney?

You can appoint anyone who is 18 years of age
or older.

It is important to give careful thought to who you
choose. Is the person trustworthy and good at
handling money? Are they willing to act as your
attorney? Do they expect to be paid? The answers
to these and other questions may help you choose
your attorney.

Itis a good idea to consult a lawyer before making a
final decision about your attorney.
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Can I appoint more than one
attorney?

Yes. But if you name more than one person as your
attorney, all your attorneys will have to agree before
a decision can be made on your behalf, unless you
state in the document that they can make decisions
separately.

When two or more attorneys must agree on a
decision, they are said to act “jointly”.

When you state that they can make decisions
together or separately, they are said to act “jointly
and severally”.
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Example: Suppose you have beenin an
accident and you are in a coma. You are now
mentally incapable of paying your bills and
rent. Your Continuing Power of Attorney for
Property names your two friends, Paul and
Susan, as your attorneys for all your property
decisions. But now Paul is away and cannot
be reached.

If your Power of Attorney says that Paul and
Susan must make decisions jointly, Susan
cannot act alone.

However, if your Power of Attorney says

they can make decisions both jointly and
severally, Susan can act for you right away.
Even if Paul and Susan are both available,
one or the other can still act alone. Or they
can discuss the situation and make a decision
together on your behalf.

If you do want more than one attorney, think carefully
about whether your attorneys should act jointly

or not. Make your decision clear in your Power of
Attorney document.
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What if my attorney cannot or will
not act for me when the time comes?

When you make your Continuing Power of Attorney
for Property, you can name a “substitute attorney”.
This person can act for you if your first attorney or
attorneys are not willing or not able to act. The
substitute attorney will have the same powers as the
original attorneys.

You can also name more than one substitute attorney.

Will my attorney get paid?

Your attorney is entitled to be paid unless you state
otherwise in your Continuing Power of Attorney for
Property. Consult a lawyer about the payment your
attorney can receive.

If you want to set the amount yourself or you do
not want your attorney to be paid at all, write this
in the document.
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Where can I get a form for the
Continuing Power of Attorney for
Property?

A lawyer can prepare a form with you. Or you

can use the form published by the Office of the
Public Guardian and Trustee. To order a copy, call
416-314-2800, or toll-free 1-800-366-0335.
You can also download it by going to this website:
www.attorneygeneral.jus.gov.on.ca.

Whether you use the form provided by the Office of
the Public Guardian and Trustee or another form, it is
a good idea to consult a lawyer before appointing
an attorney.

Do I need witnesses when I sign the
form?

Yes. The law says you need two witnesses. Both must
be with you when you sign and they must also sign.
The following people cannot be witnesses:

X your spouse, partner, child, or someone you
treat as your child,

X your attorney or your attorney’s spouse
or partner,

X anyone under the age of 18,
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X anyone who has a “Guardian of Property”
appointed for them by a court because
they are not mentally capable of managing
their property,

X anyone who has a “Guardian of the Person”
appointed for them by a court because they
are not mentally capable of making their own
personal care decisions.

When talking about Continuing Powers
of Attorney for Property, a person is
your “spouse” if any of the following
things are true:

® you are married to them,

® you have lived together common-law
for at least a year,

® you have a written cohabitation
agreement with them, or

® you have a child together.

And, a person is your “partner” if you
have lived together for at least a year and
you have a close personal relationship of
primary importance to both of you.

“Spouse” and “partner” can have
different meanings in other areas of law.

Continuing Power of Attorney for Property

11



Can I cancel my Power of Attorney
after I have signed it?

Yes. As long as you are mentally capable of making a
Continuing Power of Attorney for Property, you can
take it back (cancel or revoke it). To do so, state in
writing that you revoke it.

Two people must witness you signing this statement.
Both people must be with you when you sign. The
same people who are not allowed to be witnesses
for a Power of Attorney are also not allowed to be
witnesses for this statement.

There is no special form for this statement, which is
referred to as a “revocation”.

Itis a good idea to give a copy of the revocation to
anyone who has seen or has a copy of the Power
of Attorney. If you can, get the original Power of
Attorney back and destroy it.

If you do revoke it, inform everyone concerned with
your income or property, such as your bank manager
or pension plan administrator. Give them a copy of
the revocation.

If you own a home or other real estate, have a lawyer
register the revocation on the title to the property.
This will notify anyone interested in buying the
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property, or anyone holding a mortgage on it, that
the Continuing Power of Attorney for Property has
been revoked.

Note: If you make a new Continuing Power
of Attorney for Property, all other existing
Continuing Powers of Attorney for Property
that you have made before are automatically
cancelled, unless the new one says
otherwise. If you do not want this to happen,
talk to a lawyer about the wording of the
new document.

When does my Continuing Power of
Attorney for Property end?

It ends when you die, or:

® when your attorney dies, becomes incapable,
or resigns, unless you named more than one
attorney or you named a substitute,

® when a court appoints a Guardian of Property
foryou,

® when you sign a new Continuing Power of
Attorney for Property, unless the new one
says that you want more than one Continuing
Power of Attorney for Property, or
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® when you revoke the Power of Attorney while
you are still mentally capable.

What if I do not have a Continuing
Power of Attorney for Property?

If you have not made a Continuing Power of Attorney
for Property, and you become mentally incapable of

managing your property, one of the following things
could happen:

® Some of your property, such as pensions and
social benefits, could be managed informally
by friends or relatives.

® Someone could go to court and ask to be
appointed to formally manage your property
as your “Guardian of Property”.

® The Office of the Public Guardian and Trustee
could be appointed to manage your property.
This is called a “statutory guardianship”. In this
case, a close relative can apply to the Public
Guardian and Trustee to take over the formal
management of your property.

Making a Continuing Power of Attorney for Property
lets you choose a person you trust to protect your
property and interests if the need arises.

14 | www.cleo.on.ca



Getting legal help

For legal advice or help with a Power of Attorney,
contact a lawyer. Here are some places to try.

Community legal clinics

Some community legal clinics may be able to give
you free legal advice about your Continuing Power of
Attorney for Property.

To find the clinic that serves your area, you can go to
the Legal Aid Ontario website or call them:

Website...... www.legalaid.on.ca/en/contact

Tollfree...ccovvevviiiiiiiiininnn, 1-800-668-8258
Toll-free TTY i, 1-866-641-8867
TTY, Toronto area................... 416-598-8867

Law Society Referral Service

The Law Society Referral Service is an online service
that gives you the name of a lawyer in your area who
can give you a free consultation for up to 30 minutes.

You can also call them on a crisis line if you are unable
to use the online service, for example, if you are

in custody, in a shelter, or in a remote community
without access to the internet.
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The crisis line is available from Monday to Friday,
9a.m.to5p.m.

Visit www.findlegalhelp.ca or call:

Toll-free crisis line............... 1-855-947-5255
Toronto area crisis line............ 416-947-5255
JusticeNet

JusticeNet is a nonprofit service that helps people
who do not qualify for legal aid to find legal help.

JusticeNet has a directory of lawyers who provide
help at reduced rates to financially eligible people.

Visit www.justicenet.ca or call:

Toll-free..ccovveiieiiiiiiinnn.. 1-866-919-3219
Torontoarea .....ccccevevveevnnennn.. 416-479-0552
Email ccoeviniiiin info@justicenet.ca
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This booklet gives only general information. You
should get legal advice about your own situation.

Written by:
Advocacy Centre for the Elderly (ACE) and

CLEO (Community Legal Education Ontario/Education
juridique communautaire Ontario)

Produced by:
CLEO

With funding from:

Legal Aid Ontario
Department of Justice Canada

CLEO has more free publications on Health and
Disability Law and other legal topics.

We revise our publications regularly to reflect changes
in the law. Our Discard List tells you which publications
are out of date and should be thrown away.

For our Discard List, or to order or view our publications
online, visit www.cleo.on.ca. You can reach us by
phone at 416-408-4420.

CLEO'’s Steps to Justice website has step-by-step
information about common legal problems. Visit
www.stepstojustice.ca.
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